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Miami Flo April 17,1939 1227p j 

Docket 982917 

Clerk | 

United States Board of Tax Appeals 

Washington, D. C. I 

Petition Requesting Determination of Status of Transfer 
of Certain Stock by Deceased in Matter of Estate of Bliss 
Stebbins—Grace Cole Stebbins Executrix Against Com¬ 
missioner Forwarded this Date 

JOHN W PRUXTY 

103p Attorney j 

i 

i 

4 Notification of Receipt of Papers 
United States Board of Tax Appeals 

Washington 

Proceeding: Est. of Bliss Stebbins Docket No. 98(l>97 
The Board has this day received and filed the following: 
Petition for redetermination. 

Remittance to cover filing fee is also acknowledged. I 

All papers and correspondence should hereafter bear tihe 
docket number given above. 

Dated Apr. 17, 1939 

B D GAMBLE 

Clerk. 
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5 Endorsed: United States Board of Tax Appeals 

Filed Apr 19 1939 

Endorsed: Received Apr 19 1939 U. S. Board of Tax 
Appeals 

Endorsed: Amended Petition Appeal Filed 4-17-39 
United States Board of Tax Appeals 
No. MT-ET-2575 Fla. 

Petition 98097 

Estate of Bliss Stebbins, Deceased, Grace Cole Stebbins. 

Executrix, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

The above named petitioner hereby petitioners for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of Deficiency— 
MT-ET-2575—Florida, Estate of Bliss Stebbins—dated 
January 18th, 1939, and as a basis of her proceeding, al¬ 
leges as follows: 

1. The petitioner is the duly qualified and acting execu¬ 
trix of the Estate of Bliss Stebbins, deceased. The resi¬ 
dence of the petitioner is 2301 North Bay Road, Miami 
Beach, Florida. The return for the estate here involved 
was filed with the Collector, District of Florida. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
January 18th, 1939. 

3. The taxes in controversy are estate taxes in the amount 
of $6200.00. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

The Commissioner erred in including in the computation 
of the gross estate 5531 shares of Lansing Company com¬ 
mon stock valued at $55,310.00: this stock was transferred 
by the deceased to his wife, Grace ('ole Stebbins, on August 
3, 1935, which transfer was not made in contemplation of 
death, and is not within the meaning of the provisions of 
Sec. 302, Revenue Act of 1926 as amended. 
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f>. The facts U] )on wliieh the petitioner relies as t lie basis 
of this proceeding are as follows: | 

a. The transfer in question was made by the deceased in 
completion of, and according; to the terms of an ajite- 
liupital contract entered into by the deceased and his j in¬ 
tended wife prior to the date of their marriage, September 
26th, 1933. 

6 Exhibit A i 

January IS, 1939 

MT-ET 2575-Florida 
Estate of Bliss Stebbins 
Date of Death March 11, 1936 


Grace Cole Stebbins, Executrix 
23U1 North Bay Road 
Miami Beach, Florida 

Madam: 

A deficiency in the Federal estate tax liability of the 
above named estate was proposed in a previous letter from 
this office, a copy of which is attached. Xo protest against 
the proposed deficiency has been received. A review of tilie 
file in the case confirms the findings explained in the previ¬ 
ous letter, and a deficiency in the estate tax of $7,139.24! is 
hereby determined. (See statement attached.) i 

This notice of deficiency is given in accordance with tjlie 
provisions of Section 308(a) of the Revenue Act of 1926 jas 
amended by Section .">() 1 of the Revenue Act of 1934, and a 
petition for a redetermination of the deficiency may be filed 
with tin* United States Board of Tax Appeals within *)0 
days (not counting Sunday or a legal holiday in the Dis¬ 
trict of Uolumbia as the ninetieth day) from the date of the 
mailing of this letter. If you acquiesce in this deteriniija- 
tion and do not desire to file a petition with the United 
States Board of Tax Appeals, you are requested to execute 
and forward the enclosed Form 890, waiving the restrictions 
on the immediate assessment and collection of the dejfi- 
ciencv. i 

* i 

The submission of the waiver will expedite the closing Of 
this case and will also benefit the estate by preventing tile 
accumulation of interest charges, as the interest period 


I 
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terminates 30 days after the filing of the waiver or on the 
date of assessment, whichever is earlier. The signing of 
the waiver does not prejudice vour right to file a claim for 
refund of all or any portion of the tax. If you desire to 
consent to the assessment and collection of only a part of 
the deficiency, the enclosed form of waiver should be exe¬ 
cuted in such partial amount. 

If within the 90-day period a petition has not been filed 
with the United States Board of Tax Appeals or the waiver, 
Form 890, has not been submitted, the deficiency will be 
thereafter assessed. 

Respectfully, 

GUY T. HELVERING 

Commissioner 

By (Signed) D. S. BLISS 

Deputy Commissioner 

Enclosures: 
copy of letter 
Waiver form 890 
MSW OFK 

7 b. The transfer in question was absolute, vested 

immediatelv in the donee, became irrevocable and 
* 

was duly evidenced by a completed transfer of the stock on 
the books of the Lansing Company. 

c. At the time of the transfer in question, the deceased 
was not laboring under an illness, physical disability or 
handicap, he had been assured that he need have no anxiety 
over his state of health, and accordingly the deceased 
planned a schedule of living which included extensive 
travels and similar activities requiring a considerable 
period of time for their completion. 

d. The deceased in no wise contemplated death or the 
probability of impending death and acted upon advise of 
counsel in completing the transfer of stock in question. 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and redetermine the amount of the 
estate tax assessable with respect to the transfer of 5531 
shares of Lansing Company Stock on August 3, 1935, said 
stock having a value of $55,310.00 in that the value of said 




ESTATE OF STEBBINS VS. HELVERING. 


O 


stock be deducted from the computation of the amount of 
the gross estate. 

GRACE COLE STEBBIXlS 
Estate of Bliss StebOius, 
Deceased. Grace Cole Steb¬ 
bins, Executrix — 

Petitioner 

2301 X. Bay Road, Miami 
Beach, Florida. 

JOHX AY PRUXTY 

Counsel 

State of Florida 

County of Dade j 

Grace Cole Stebbins, being duly sworn, says that shot is 
the Executrix of the Estate of Bliss Stebbins, deceased, and 
the petitioner above named; that she has read the foregoing 
petition and is familiar with the statements therein con¬ 
tained, and that the statements contained therein are true. 

GRACE COLE STEBB1XS 
Grace Cole Stebbins as Exe¬ 
cutrix of the. Estate j of 
Bliss Stebbins. Deceased. 

Subscribed and sworn to before me this 17th day of April, 
A. D. 1939 

FLOREXCE M KL1XE ! 

(Seal) Notary Public , State of Florida 

at Large j 

My Commission expires 12/29/41 

S Motion j 


Comes now the respondent, by his attorney, J. P. AYein- 
vhel, Chief Counsel, Bureau of Internal Revenue, and movies 
the Board to dismiss the petition filed in this cause, and 
for ground of said motion says as follows: 

The petition was not filed within 90 days after the mail¬ 
ing of a notice of deficiency as required by Section 272(a) 
of the Revenue Act of 1934. 

Signed J. P. AYEXCHEL R j 

Chief Counsel Bureau of 
Internal Revenue 
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9 Taxpayer's Objections to Motion to Dismiss 

Now comes the taxpayer and states that the motion to 
dismiss should be denied. The docket shows: 

“1939 

Apr. 11 Petition rec’d and filed (1) Tel. 

19 Amended Petition filed bv taxpayer. Fee pd. 

4/19 39“ 

The clerk mailed the taxpayer a receipt that the case was 
docketed as Xo. 98097, April 17, 1939. The jacket shows a 
telegram from the taxpayer's attorneys sent and received 
April 17, 1939 and stamped on it the docket number and 
filed as part of the record—evidently the petition. 

An affidavit is filed herewith that the petition in the rec¬ 
ord marked Amended Petition was deposited in the sub-sta¬ 
tion of the post office at Miami, Florida at approximately 
2:00 P. M., April 17, 1939. postage paid, airmail, with the 
request to send it airmail. In due course it would have 
reached Washington in time for delivery to the Board on 
April IS, 1939. 

10 United States Board of Tax Appeals 


Estate of Bliss Stebbins, Deceased, Grace Cole Stebbins, 
Executrix, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 

Docket Xo. 98097. Promulgated October 3, 1939. 

Telegram stating that petition is “forwarded this date” 

is not a petition for redetermination. The mailing of a 

formal petition is not the filing thereof with the Board, and 

where mailed within 90 davs of the defieienev notice but 

• • 

not actually received by tho Board until after expiration of 
the 90-dav period, it is not timely filed and the Board does 
not have jurisdiction. 

Raymond M. Hudson, Esq., for the petitioner. 

E. M. Woolf, Esq., for the respondent. 

Opinion. 

Arundell: The respondent has moved to dismiss this pro¬ 
ceeding for lack of jurisdiction on the ground that the pe¬ 
tition was not filed within 9U days after the mailing of the 
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notice of deficiency as required by section 272 (a) of the 
Revenue Act of 1934. The motion is resisted by the |peti¬ 
tioner. 

The notice of deficiency was mailed by the respondent on 
January 18, 1939. On April 17, 1939, counsel for the [peti¬ 
tioner sent, and the Board received, a telegram reading as 
follows: | 

Petition requesting determination of status of transfer 
of certain stock by deceased in matter of estate of Bliss 
Stebbins Grace Cole Stebbins executrix against Commis¬ 
sioner forwarded this date. 

This telegram was stamped with the number 98097! and 
entries were made on the Board’s docket indicating that the 
telegram was entered as a petition bearing that docket 
number. 1 On the same date, April 17, the Clerk of; the 
Board issued a receipt stating that the Board had received 
and filed “Petition for redetermination” and acknowledg¬ 
ing remittance to cover filing fee. 

On April 17, 1939, counsel for petitioner mailed by air 
mail from Miami, Florida, a formal petition in! the 
11 usual form. This was mailed at such time that; un¬ 
der usual mail schedules it should have arrived in 
Washington. D. C., at 4 a. m. on April 18. It was received 
by the Board on April 19, marked “Amended Petition ’i’ by 
the Clerk’s office and numbered docket 98097. Aprilj 19, 
1939, was the ninety-first day after the date of the mailing 
of the deficiency notice. 

The first question is whether the telegram, received 
within the 90-day period, was a petition so as to invoke; the 
jurisdiction of the Board. It will be noted that it doesinot. 
request a redetermination of a deficiency in taxes: it does 
not refer to a deficiency notice, or to any kind of takes. 
Moreover, its wording indicates that, rather than intended 
to be an informal petition, it was intended simply as notice 
that a petition was on its way. It says: “Petition request¬ 
ing redetermination * * * forwarded this date.” Thus* on 
its face the telegram does not purport to be a petition. 

But even if the petitioner intended to have the telegram 
considered as a petition, we think it was insufficient to; in¬ 
voke our jurisdiction. In I. J. Rosenberg, 32 B. T. A. filS, 


i The entry on the docket book is dated April 11, which is obviously a clerical 
error. 
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the petitioner sent a telegram to the Board saying “File 
this as tentative petition”, and quoting the symbols of the 
deficiency notice. Thereafter, and outside the 90-day pe¬ 
riod, he filed a formal petition. The Commissioner moved 
to dismiss on the ground that the telegram was not a notice 
of deficiencv. We sustained the motion, saving: 

By no fair interpretation can the document be treated as 
“a petition for a redetermination of a deficiency.” To al¬ 
low it to be so treated would be to invite tho mere statement 
of an intention to file a petition at some subsequent time to 
be accepted as a present filing of a petition. This would be 
in plain annulment of the letter and intention of the stat¬ 
ute. The Commissioner is required before proceeding by 
distraint or otherwise to collect a deficiency in tax, to give 
to the taxpayer tin* notice such as he gave in this case. And 
thereafter he is prohibited from proceeding for 90 days; 
and. if a petition for a redetermination of the deficiency has 
been filed, then until the decision of the Board has become 
final. These provisions of the law were intended for the 
benefit of the taxpayer. If he will enjoy that benefit he 
must do so in the way the law provides. As said in the 
case of Percy X. Powers, supra |20 B. T. A. 753], “Cer¬ 
tainly it was not intended in bestowing a concession of this 
magnitude that its benefits could be secured by any means 
other than strict compliance with the letter of the law.” 

Following the reasoning of the Rosenberg case, we are of 
the opinion that the telegram in this case can not be con¬ 
sidered a petition for redetermination as required by the 
statute. The acts of the Clerk of the Board in entering the 
telegram as a petition and issuing a receipt therefor as a 
petition could not cure its deficiencies. The Clerk’s duties 
are ministerial and he has nothing to do with the character 


or purpose of papers tendered for filing. United States v. 
Bell, 127 Fed. 1003. 

12 Our reports contain cases wherein jurisdiction has 
been held conferred by telegraphic petitions. F. O. 
Statler, 27 B. T. A. 342, is representative of these cases. 
There the telegram gave the date and symbols of the defi¬ 
ciency notice, the amounts of the deficiencies and penalties, 
and stated the grounds for appeal. It was obvious in that 
case that the petitioner intended the telegram itself to be 
a petition. In this case, as pointed out above, it does not so 
appear. 
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The mailing* of a formal petition on April 17, 1939!, was 
not a filing- thereof with the Board either on that dajte or 
on the following- day on which it should have arrived in 
Washington under usual postal schedules. In the I very 
similar case of Poynor v. Commissioner, 81 Fed. (2d) 521, 
it is said: 

It seems that the petitioners made no allowance for a 
failure of mail to move strictly according to schedule. A 
paper is filed when it is delivered to the proper official and 
by him received to be kept on file. Depositing a papbr in 
the post office in time for it to reach the Board of Tax Ap¬ 
peals in the usual course of mail within the time allowed 
is not a filing of the paper with the Board. 

As the petition herein was not received by the Ejoard 
until April 19, 1939, which was the ninety-first day ^fter 
the mailing of the notice of deficiency, it was not tijmely 
and does not give the Board jurisdiciton to redeterminje the 
deficiency. 

The respondent’s motion is granted. 

Order of dismissal will be entered. 


13 Order 

Pursuant to the determination of the Board, as set forth 
in its report promulgated October 3, 1939, it is 
Ordered: That the proceeding be and the-same is hereby 
dismissed for lack of jurisdiction. 

Enter: 

(s) C. R. ARUXDELL, 

(Seal) Member. 

Entered Oct. 3, 1939 

1.3a Pci if inner’s Mol inn for Oral Rehearing by the Full 

Hoard nf the Decision Promulgated by Comlmis- 
sioncr A run dell on October 3 , 1939 

Xow comes the petitioner, by counsel, and moves! the 
Board to grant a rehearing with oral argument of thb de¬ 
cision promulgated by Commissioner Arundell on October 
3, 1939, sustaining the respondent’s motion to dismiss, j 
This decision evades entirely one of the main questions 
in the motion, that is, whether or not a deposit by the Post 

i 

| 

| 

i 
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Office of the petition in the lock box of the Board was a de¬ 
livery to the Board. 

It seems clear from the reasoning' and authorities in the 
brief heretofore filed that such depositing by the Postmas¬ 
ter of the petition in the lock box of the Board was an ac¬ 
tual delivery to the Board. It was just as much a delivery 
as was the delivery of the registered petition and taking of 
a signed receipt therefor in Poynor v. Commissioner, 81 
F (2d) :>21. That decision is not relevant or binding here 
because in that case they sent it by registering the petition, 
which required a personal delivery and a receipt, so that 
the Postmaster could not put the petition in the lock box 
and could only put a notice of the petition. Then it had to 
be called and receipted for. In that case the Post- 
131) master did not lose control over the petition until it 
was actually signed for. In the case at bar the Post¬ 
master lost control over the petition the minute it was put 
in the lock box, as set forth in the former brief. 

There is no evidence that the petition was not actually re¬ 
ceived by the Board prior to April 10, 1030; it is contended 
by the Solicitor that the entry on the document was correct 
and that that was the date, but the opinion admits that there 
was another error on that record. On the other hand, the 
petition in due course would have been in the lock box of 
the Board by 3:00 A. M. on the 18th. The presumption is 
that it was there unless there was evidence by the Board 
that it was not there. As to this, the respondent did not in¬ 
troduce any evidence that the petition was not in its lock 
box on the 18th. 

Petitioner is of the opinion that under the facts and pre¬ 
sumption it is clearly shown that the petition was in the lock 
box of the Board on the 18th and that was sufficient. 

Therefore, the petitioner asks that an oral hearing be 
granted by the full Board and the former decision of Com¬ 
missioner Arundell vacated and an order entered overrul¬ 
ing the motion to dismiss. 


13c Order Denying Petitioners Motion 

On October 3, 1939, an opinion by Division Xo. 7 (Arun¬ 
dell) was promulgated in the above entitled proceeding. On 
October 6, 1939, counsel for the petitioner filed a motion 
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for oral hearing* before the entire Board and that thej opin¬ 
ion heretofore entered be vacated. 

It is not tlie practice of the Board to grant oral hearings 
before the entire membership of the Board. Accordingly, 
the motion for such hearing is Denied. 

The motion has, however, been considered as a motion 
for review of the opinion by the entire Board. The princi¬ 
pal point urged in the motion is that the Board should pre¬ 
sume that the petition herein, mailed at Miami, Florida, on 
April 17, 1939, came through the mails under usual Sched¬ 
ules and was deposited in the Board’s post office box on 
April IS. It is pointed out that the respondent offerjed no 
evidence to the eontrarv. 

Assuming, but not deciding, that delivery of a petition to 
the Board's post office box constitutes a filing thereof with 
the Board, the petitioner nevertheless has not made put a 
case. Presumptions cannot take the place of evidence in 
the decision of .jurisdictional questions. Jurisdiction iii this 
case depends upon the establishment of a fact, namely, the 
filing of the petition on or before April 18, 1930. “ivhen 
jurisdiction depends upon the existence of a fact its!exis¬ 
tence is a matter of evidence.” Southern California Loan 
Association, 4 B. T. A. 223, 223. Until that crucial fact was 
established there was no burden on the respondent to jjirove 
anything with respect to the delivery of the petition. As to 
the place of presumptions in a jurisdictional test before tbe 
Board, it has uniformly been held that the preshmp- 
13d tion is against jurisdiction. In the Southern Cali¬ 
fornia Loan Association case, supra, we said, “ ■* * * 
since the Board is a tribunal of limited jurisdiction, the pre¬ 
sumption. in every stage of the cause, is that the cauise is 
without its jurisdiction unless the contrary appears from 
record.” As the record contains no proof of the fact upon 
which the argument for Board review depends, there is no 
merit in the motion. 

Accordingly, petitioner’s motion is Denied. 

(Signed) J. E. MURDOCK | 

Active) Chairman. 


Dated: December 20, 1939. 


i 
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14 Petitioner’# Motion to Reopen the Cause and to Per¬ 
mit Her to I uf rod nee Further Evidence, Heine) a 
Letter of the Post Ojjiee Departmeut 

Xow comes tin* petitioner by counsel and moves the Board 
to reopen the cause and permit her to introduce further 
evidence, and she offers as such evidence a letter hereto at¬ 
tached from the Post Office Department to her counsel. 

This letter shows that the airmail plane on which the pe¬ 
tition was sent from Miami on April 17, 19.‘>f) was stopped 
at Charleston, South Carolina, on account of weather con¬ 
ditions. being an act of God, but that the letter with the pe¬ 
tition arrived in Washington at .*>:45 P. M., April 18th (the 
ninetieth day) and that the same was in the lock box of the 
Board within 1 C» hours after *>:4o P. M. on the 18th, it 
having gone from the main post office to the Ben Franklin 
Station on the delivery between four and five o’clock. 

Petitioner understands that the Board sends to its lock 
box around five o’clock for this delivcrv of mail. It was 
stipulated at the hearing that the Board does maintain a 
lock box in the Ben Franklin Post Office Sub-station and 
sends for its own mail. 

On these additional facts petitioner believes that the pe¬ 
tition was received by the Board on the 18th: that ac- 
lo cordially it was timely filed, as the putting of it into 
the lock box was a delivery to the Board and was a 
film". As it was so delivered, then the mere stamping upon 
it the next day that it was filed did not change the time of 
delivery from the 18th. 

Furthermore, the delay bavin," been caused by an act of 
God that was unforeseen, the time for filing; would accord- 
inglv be extended and not chargeable to the oetitioner. Tf 
a petition is mailed and then there is some delay through 
the fault of the Post Office Department, while it is still the 
agent of the petitioner, the petitioner cannot get any bene¬ 
fit of such delay, but if the delay is an act of God and not 
a fault of the Post Office Department, the petitioner is not 
chargeable with the delay. When the Post Office Depart¬ 
ment placed the petition in the lock box of the Board, its 
agency for the petitioner ceased. The department there¬ 
upon became the agent of the Board and any delay there¬ 
after in marking the petition filed was the act of the Board. 
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It is respectfully submitted that this evidencej be ad¬ 
mitted and that the motion to dismiss be overruled] 


16 United States Post Office 

Washington, T). C. 

First Class 


|MM*B 
June 13,1939. 

Hudson, Creyke & Hudson, 

404-8 Peoples Life Insurance Bldg., 

1343 II Street, X. W. 

Washington, 1). C. 


Attention: Mr. Bavin on d M. Hudson. 

Gentlemen: 

j 

Receipt is acknowledged of your communication |of the 
13tli instant in which information was requested asjto the 
scheduled arrival time in Washington of an air mailj letter 
for the Board of Tax Appeals, this city, deposited !in the 
Buena Vista Station of the Miami, Florida post ofjfice at 
2 ]). m., April 17, 1939. 

According to available schedules the letter in question 
would have been dispatched by the 9:30 p. m. trip |of air 
mail service from Miami scheduled to arrive in Washing¬ 
ton at 4:15 a. m., April 18, 1939. 

Tt has been ascertained, however, that that trip wap can¬ 
celed on account of weather conditions at Charleston, j^outh 
Carolina, and the first mail therefrom to arrive in Washing¬ 
ton was received at 3:45 p. m., April 18th. Mail for the 
United States Board of Tax Appeals received front that 
trip would have been available for delivery to the messen¬ 
ger from that Board within V/'j hours after that time] 

i 

Vcrv trulv vours, 

* • • 

(s) V. C. BURKE j 

Postmaster | 

i 

17 Order Dnnfiup Motion to Reopen 

In accordance with the memorandum filed herewith,! it is 

Ordered, that the motion of counsel for the petitioner 
filed on February 29, 1910, and styled “Petitioner’s motion 
to reopen the cause and to permit her to introduce further 
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evidence, being a letter of the Post Office Department,” be 
and lierebv is denied. 

(Signed) 0. R. ARUXDELL 
(Seal) (hair man. 

Dated: March 5,1940 

IS In re: Estate of Bliss Stebbins 

Docket Xo. 98097 

Memorandum lo Accompany Order 

On June 14, 1939 a hearing was held in this proceeding 
on the motion of counsel for the respondent to dismiss for 
lack of jurisdiction. On October 3, 1939 the opinion of Di¬ 
vision Xo. 7 (Arundell) was promulgated sustaining the re¬ 
spondent, and on the same day an order of dismissal was 
entered. On October (5, 1939, counsel for the petitioner filed 
a motion, which, considered as a motion for Board review, 
was denied bv order setting forth at large the reasons for 
the denial. 

Counsel for the petitioner has now, on February 29,1940, 
filed a motion to reopen and permit the introduction in evi¬ 
dence of a letter from the Postmaster at Washington, D. 0., 
dated June 13, 1939, and addressed to counsel for the peti¬ 
tioner. The letter was attached to the motion. 

Without passing on the admissability of the letter of 
June 13, 1939, we have examined it and we fail to see 
wherein it would aid the petitioner’s case. It states, in 
substance, that airmail on the day that the petition was in 
transit was delayed at Charleston, South Carolina, due to 
weather conditions: that the first mail therefrom on that 
day (April IS, 1939) arrived at 3:45 p. m. and mail for the 
Board “would have been available for delivery” to the 
Board’s messenger “within l 1 - hours after that time.” 

Tlie statements in the Postmaster’s letter, at the most, 
merely raise presumptions in favor of petitioner's position 
of delivery of the petition on April 18, 1939. We carefully 
pointed out in our order of December 20, 1939 that 
19 presumptions cannot take the place of evidence in the 
decision of jurisdictional questions. The petitioner 
does not now offer any evidence of the time of actual de¬ 
livery of its petition to the Board. 
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Killiroly aside from the contents of the Postmnstejr’s let¬ 
ter, the petitioner’s motion to reopen must be denied be¬ 
cause not timely filed. It will be noted that the letter bears 
date of June 13,1939 and is addressed to petitioner’s'•'Wash¬ 
ington, T). C. counsel who appeared at the hearing oil June 
14, 1939. Xo reason is given why the letter was not differed 
at the hearing. More than eight months have elapsed since 
the date of the letter, but the motion gives no explanation 
as to why no effort was made to put it in evidence if,!as pe¬ 
titioner’s counsel now seems to think, it is evidence on his 
side. Rule 19 of the Board’s Rules of Practice provides: 

“Motions for rehearing, reconsideration, further hearing, 
and the like, to be considered timely, shall be made jwithin 
30 days after promulgation or entry of the report.” I 

The motion now filed was made more than four njionths 
after the promulgation of the Board's report, and! more 
than two months after denial of the motion for Boajrd re¬ 
view, without explanation for the delay. The motionj must 
be denied on the ground that it was not timely made. 

i 

•JO Stipulation i 

It is hereby stipulated between counsel for the petitioner 
and counsel for the respondent that the appeal by the peti¬ 
tioner from the order dismissing the appeal to the feoard 
of Tax Appeals under USCA Title JG, Section G41, mjay be 
taken to the United States Court of Appeals for the District 
of Columbia. | 


RAYMOND M. HUDSON,; 
Attorney for Petitioner 

SAMUEL 0. ('LARK, Jr 

Assistant Alt onit'i) Ueneral 
Aitormy for Respondent 

31 Petition for Review of the Decision of the 
United States Board of Tax Appeals 

i 

To: The Honorable Chief Justice and the Associate|Jus¬ 
tices of tin* United States Court of Appeals foj* the 
District of Columbia. j 

1. The Petitioner, Grace Cole Stebbins, executrix of the 
Estate of Bliss Stebbins, deceased, files this Petitioij for 
review of the decision of the United States Board of j Tax 
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Appeals entered on its docket Xo. .08097 on October 3, 1939 
which dismissed the Appeal to the Board of the Petitioner 
of the decision of the Commissioner on the .around that the 
Board did not have jurisdiction as the Appeal was not 
timely, and for review of the decision of the Board of De¬ 
cember 20, 1929 denying and refusing a rehearing of the de¬ 
cision of October 3, 1939, and also to review the decision of 
the Board of March 5, 1940 denying the motion of the Peti¬ 
tioner to reopen the cause and permit her to introduce fur¬ 
ther evidence: with each of the three decisions of the Board, 
there was a written opinion or memorandum which are set 
out in the accompanying transcript of the record. 

Jurisdiction 

2. This Petition for Review is sought under U.S.C.A. 
Title 20, Section 041, Paragraph (h) (2), and Section 042 
and a stipulation duly signed and filed by the Assistant 
Attorney General as Counsel for the Respondent and made 
a part of the transcript stipulating that this Appeal may 
be taken to the United State's Uonrt of Appeals for the Dis¬ 
trict of Uolumbia. The deficiency letter is dated 

22 January IS, 1939 and the ninetieth day was April 18, 
1939, and the evidence indicates that the Petition for 

Appeal was received by the Board on April IS, and the 
Board erroneously stamped the Petition as an amended 
petition filed April 19, and that a telegram had been re¬ 
ceived on the 17th which was filed as a petition. 

Taxable Peri or! 

3. The tax involved in the Appeal from the Commissioner 
to the Board was a Federal Fstate Tax for the Year 1936. 

23 WIIFRFFORF, the Petitioner prays that this 
Court will review the said decision of the United 

States Board of Tax Appeals, and reverse them with in¬ 
struction to the said Board to hear the Appeal of the Peti¬ 
tioner from the Commissioner in the said cause 98097. 

Re>i>ectfullv submitted, 

RAYMOND M. HUDSON 
Attjj of Record for the Peti¬ 
tioner. 

HUDSON, CREYKE & HUDSON 
Of Counsel 
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27> Designation of the Record on Appeal 

Xow comes the petitioner and makes and files the follow¬ 
ing designation of the record setting out the papejrs and 
documents which the Clerk will copy into the transcript 
of the record on the appeal to the United States Court of 
Appeals for the District of Columbia: 

1. Petitioner’s telegram of April 17, 1939 j 

2. Board’s card, notice and receipt for the petition and 
costs thereon to the petitioner of April 17, 19.39 

.3. The pelilion changed by the Board to “Amende^ Peti¬ 
tion,” which was erroneously marked filed April 19,19.39. 

4. Respondent’s motion to dismiss 

5. Petitioner’s objections to motion to dismiss. 


Paragraphs G. 7, and 8. see stip. filed .3/27/40 

2G 9. The Board’s decision and opinion of October 
3, 19.39. I 

10. Petitioner's motion for rehearing thereof. • 

11. The Board’s decision and opinion of December 20, 

1939. | 

12. Petitioner's motion to re-open cause, filed February 
29, 1940, to admit Post Office Department letter of Julie 13, 


13. The said letter of the Post Master dated .Tube 13, 


iy«5n. i 

14. Decision and memorandum of the Board of M a fell 5, 

1940, denving the motion. 

7 . * * • • • 

17). Stipulation between petitioner and respondenti that 
the appeal may be heard in the United States Court of Ap¬ 
peals for the District of Columbia. 

1G. Petition for review by the said Court. 

17. Petitioner's statement of points to be relied upejn on 
appeal. 

18. This designation of the record. 


RAYMOND M HUDSON! 
Attorney of Record for Peti¬ 
tioner 

27 Stipulation 

It is hereby stipulated by and between the petitionerjand 
respondent, by their respective counsel, to save burdening 
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the* record with long affidavits mid airmail schedules, that 
for the purposes of this appeal the following facts are ad¬ 
mitted as proven at the hearing:: 

1. That the telegram of April 17, 1939 was received from 
the petitoner’s attorney the same day and entered on the 
docket as a “Petition, received & filed”. 

2. An affidavit of Miss Kline was put in evidence which 
shows that the petition dated April 17, 1939, sent by the 
attorney for the petitioner to the Board, was duly mailed 
with sufficient stamps for airmail service at 2:00 P. M., 
April 17, 1939 at the Buena Vista Sub-station of the Post 
Office at Miami and an airmail schedule was put in evi¬ 
dence which shows that in due course it would have left 
Miami at 9:30 P. M. of the same day and in due course 
would arrive in Washington at 4:17) A. M., April 18, 1939; 
and that another mail plane left Miami at 11:59 P.M., the 
17th, scheduled to arrive in Washington at 8:10 A.M., the 
18th. 

3. That the United States Board of Tax Appeals had, on 
April 17 and 18. 1939 and for sometime prior thereto and 
at all times since, a lock box at the Benjamin Franklin Sub¬ 
station of the Washington Post Office, where it sends for 

and takes out its mail. 

28 4. That until tin* date of the hearing of tin* mo¬ 

tion to dismiss in this cause on June 14, 1939 the 
docket of the Board showed tin* first two entries thereon as 
follows: 

“1939 

Apr. 11 Petition rac'd and filed (1) Tel. 

1!) Amended petition filed by taxpayer. 

Fee paid. 4/19/39 Oopv served” 

It is further stipulated between the petitioner and re¬ 
spondent that tin* petitioner, instead of amending or at¬ 
tempting to amend her assignments of error as set out in 
her petition for review on the appeal to tin* United States 
Court of Appeals for tin* District of Columbia, and to 
amend her statement of points to be relied upon on the ap¬ 
peal, may file and print in her brief in the said Court of Ap¬ 
peals an additional assignment of error or additional point 
to be relied upon on the appeal, which will be as follows: 
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“VII i 

( 

The Board erred in holding that the telegram of thp peti¬ 
tioner to the Board on April 17, 1939 was not a sufficient 
petition for appeal from the Commissioner to the Board.” 

It is further stipulated that on the filing of this stipula¬ 
tion the Clerk will insert it in the transcript of the ifecord 
in lieu of designations Xo. 6, 7 and 8 in petitioner’s designa¬ 
tion of the record, and omit the documents numbered 6, 7 
and 8. 

RAYMOND M. HUDSON 
Attorney for Petitioned 

J P WEXCHEL 

w ! 

Chief Counsel, Bnredn of 
hit. Revenue I 

Attorney for Respondent 

29 Amended Designation of the Record 

Xow conies the petitioner and amends her designation of 
the record heretofore filed, and in addition to the papers al¬ 
ready directed to be put in the transcript the Clerkj will 
copy into the transcript as follows: 

19. Stipulation by the petitioner and respondent of facts, 

filed March 27, 1940 j 

20. This amended designation of the record. 

The stipulation provides that the Clerk is not to eopvj into 
the record the items Xo. 6, 7 and 8 in the original designa¬ 
tion, as the stipulation takes the place of same and the Clerk 
accordingly will not copy into the transcript the said desig¬ 
nations Xo. 6, 7 and 8. 

30 United States Board of Tax Appeals j 

Washington 
Docket Xo. 98097 

Estate of Buss Stebbixs, Deceased, Grace Cole Stebbixs, 

Executrix, Petitioner, j 

v - j 

Commissioner of Internal Revenue. Respondent. ; 

Certificate i 

I, B. D. Gamble, clerk of the U. 8. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 29, inclu- 
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sive, contain and arc a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof. I hereunto set my hand and affix 
the seal of the United Stales Board of Tax Appeals, at 
'Washington, in the District of Columbia, this 2d day of 
April, 1040. 

B D GAMBLE 
Clerk. United States Board 
of Tax Appeals. 

(Seal) 

31 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Apr 9-1940 Joseph 
\Y. Stewart, Clerk 

In the United States Court of Appeals for the District of 

Columbia 

Xo. 7651 

Estate of Bliss Stkbbixs. Deceased, Grace Cole Stebrins. 

Executrix, Petitioner, 

vs. 

Commissioner of Internal Revenue. Respondent. 

Petitioner's Designation for Printing Record 

Xow comes the petitioner in the above appeal and directs 
the clerk to print the record in the said cause as filed except 
the following parts thereof, which the clerk is directed to 
omit: 

1. All of pages 1 and 2. 

2. All above line 8, page 8, and the last six lines of page 
8, being the title and names of attorneys. 

3. All above line 8, page 9, and the last four lines of 
page 9. 

4. All above line S, page 13. 

5. All above line 8, page 13(a). 

6. The last three lues of page 13(b). 

7. All above line 9, page 13(c). 

S. All above line 8, page 14. 

9. The last four lines of page 15. 
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10. All above line 8, page 17. 

11. All above line 8, page 20, 

12. All above lino 9, page 21. 

13. All below lino 9, page 22 (assignments oi‘ error). 

14. All above lino 13, page 23. 

15. All of page 24 (statement of points). 

16. All above lino 8, page 25. 

17. All below lino 20, page 25. 

18. All above lino 8, page 27. j 

19. All above lino 8, page 29. 

20. The last four lines of page 29. 

Counsel certifies that the material designate^ for 
32 omission is, in his judgment, immaterial for tlfe de¬ 
termination of the questons involved and thajt the 
printing thereof would be a needless expense. 

(S) RAYMOND M. IIUDsjoX 
Attorney for PetUloiier 

Copy received April 9, 1940. 

(S) J. P. WEXCHEL | 

Attorney for Respondent 

Endorsed on back of page 32: In V. S. Court ofl Ap¬ 
peals for 1). C. Xo. 7651 Estate of Bliss Stebbins, Dec’d 
Grace Cole Stebbins, Executrix vs. Commissioner of In¬ 
ternal ‘Revenue Petitioner’s Designation for Printing- 
Record. 

Endorsed on Cover: Xo. 7651 Estate of Stebbins, Peti¬ 
tioner, vs. Helvering. United States Court of Appealjs for 
the District of Columbia Filed Apr 3-1940 Joseplji AY. 
Stewart, Clerk. 
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IX THE 


United States Court of Appeals for the 
District of Columbia 


April Term, 1940. 


No. 7651. 


ESTATE OF BLISS STEBBINS, DECEASED, 
GRACE COLE STEBBINS, Executrix, j 
Petitioner, \ 

vs. i 

GUY T. IIELYERING, Commissioner of Internal 

Revenue, 

Respondent. 


BRIEF FOR PETITIONER. 


Jurisdictional Statement. 

i 

i 

The petitioner filed a petition for an appeal (R 1) 
with the Board of Tax Appeals from the decision of the 
respondent under Section 272(a) of the Kevenue Act 
of 1934; USCA Title 26, sec. 272(a); 4S Stats. 741, seC. 
272. j 

i 

The respondent moved to dismiss the appeal because 
it was not in time (R 5). This motion was granted (B 
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9) with a written opinion by Commissioner Arundcll 
(R G). Petitioner then filed a motion for an oral re¬ 
hearing by the lull board (K 9), which was denied by 
an order or memorandum (R 10). 

Thereupon petitioner tiled a motion to reopen the 
cause and to permit her to introduce further evidence 
(R 12). From the orders and opinions granting the 
motion to dismiss the appeal before the board, the mo¬ 
tion to rehear and the motion for further evidence, 
this petitioner filed a petition (R 13) to review under 
LbSCA Title 20, sec. 041, paragraph (b) (2) and sec. 
042; 48 Stat. 920, with the required stipulation by the 
Attorney General (R 13). 

Statement of the Case. 


Respondent mailed the petitioner a deficiency letter 
on January 18, 1939 (R 3). On April 17, 1939 (the 
89th day), the board received from petitioner’s author¬ 
ized attornev a telegram as follows; 

“PETITION REQUESTING DETERMINA¬ 
TION OF STATUS OF TRANSFER OF CER¬ 
TAIN STOCK BY DECEASED IN MATTER 
OF ESTATE OF BLISS STEBBINS—GRACE 
COLE STEBBINS EXECUTRIX AGAINST 
COMMISSIONER FORWARDED THIS DATE” 


One of petitioner’s contentions is that the telegram 
was a sufficient petition to stop the running of the 
statute and thereby amendable. A complete petition 
was mailed by airmail at Miami, Florida, at 2:00 P. M. 
April 17, 1939 with prepaid airmail postage, which 
left Miami at 9:30 P. M. and was due to arrive in Wash¬ 
ington at 4:13 A. M., the 18th. (the 90th day). An- 
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i 


other airmail plane left Miami at 11:59 P. M., sched¬ 
uled to arrive at Washington at 8:10 A. M. the 18th, 

(R 13). | 

The board at this time had a lock box in the Ben¬ 
jamin Franklin Postoffice Substation, where it sends 
for and takes out its mail (K 18). On June 14, 19^9, 
the day of the hearing on the motion, the board’s doc¬ 
ket showed the following entries: 

° 1 

<<1939 j 

Apr. 11 Petition rec'd and filed (1) Tel. 

19 Amended petition filed by taxpayer. j 

Fee paid. 4/19/39 Copy served.” 1 

| 

But after the hearing that entry was changed to 
make April 11 read April 17. This entry shows two 
errors or mistakes of the board or its employees, as 
no telegram was received on the lltli, and the receipt 
from the clerk (E 1) shows that the petition and the 
fee were received on the 17th and not the 19th. 

On the hearing of the motion to dismiss, the peti¬ 
tioner stood on the presumption that the mails are 
transported and delivered as scheduled unless the^e 
is evidence to the contrary, and there was none, apd 
that the board's records are presumed to be correct, 
yet when they are shown by evidence to be wrong, as 
here, the presumption in favor of such correctness is 
overcome. 

; 

i 

After the board granted the motion to dismiss and 
then refused the oral rehearing by the full board, the 
petitioner moved to put in evidence (R 12) a letter 
from the Postmaster fR 13), which was part of thle 

i 
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motion, which letter shows that the mail plane leaving 
.Miami at 51:30 P. M. was cancelled on account of weath¬ 
er conditions—an Act of Clod—at Charleston, South 
Carolina, and that the mail from Charleston did not 
arrive in Washington until 3:45 P. M., the 18th, and 
was available for the board in its lock box within l 1 /* 
hours thereafter. The board's chairman stated, al¬ 
though it is not in the record (but the Court will take 
judicial notice thereof) that the board sends regularly 
to the postoffice for a delivery of mail to the Ben Frank¬ 
lin station around 5:00 P. M. 

Statutes and Regulations Involved. 

The main statute involved in this appeal is Sec. 
272(a) of the Revenue Act of 15)34; USCA Title 26, 
sec. 272(a), the relevant portion of which is as fol¬ 
lows : 

* * * “Within 90 days after such notice is mailed 
(not counting Sunday or a legal holiday in the 
District of Columbia as the ninetieth day), the 
taxpayer may file a petition with the Board of 
Tax Appeals for a redetermination of the de¬ 
ficiency. ’ ’ 

Rule 1 of the Board of Tax Appeals is also involved. 

Petitioner’s Statement of Points. 

» 

I. 

The board erred in holding that the telegram from 
the appellant’s attorney on April 17, 1939, describing 
the appeal, was not a sufficient petition for-appeal and 
was not amendable. 
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Tlie board erred in refusing and failing to hold that 
where the board has a lock box, that a delivery of the 
mail to the board into that box is a delivery to the 
board, as it has access to same throughout the enjtire 
24 hours and after mail is put in the box, the Postmas¬ 
ter cannot withdraw same. i 


The board erred in holding that the board’s records 
were correct and that the presumption remained and 
was not rebutted when it was shown by the board’s rec¬ 
ords, and records it sent out, that the board’s records 
were not correct in more than one point. 

I 

IV. 

! 

The board erred in holding that there was no pre¬ 
sumption that the mail was delivered on scheduled 
time. 


The board erred in refusing to hold that the pre¬ 
sumption that the mail was transported and delivered 
on time did not overcome the presumption that the 
board’s records were correct when the record affirma¬ 
tively showed the latter were erroneous and there were 
mistakes. j 

VT. • j 

The board erred in not permitting evidence to show 
that the petition with the fee, which was sent by jjir- 


i 



I 


6 


mail, arrived in Washington at 3:43 P. M. on April 
18th (the 90th day) and was in the board’s lock box 
at approximately 5:00 P. Al., which was during busi¬ 
ness hours of business people in the District of Colum¬ 
bia and was carried on a delivery from the main office 
to the substation, of which the board knew and custom- 
arilv sent to get its mail on that deliverv from the lock 
box. 


VII. 

The board erred in holding that it had authority by 
its rules to limit and shorten the time granted by the 
statute for the filing of the appeal with the board. 

VIII. 


The board erred in dismissing the appeal. 

SUMMARY OF ARGUMENT. 

Point I. 

Where a taxpayer on receipt of a deficiency letter 
from the Commissioner personally or by attorney tele¬ 
graphs the board within 90 days that “petition re¬ 
questing determination of status of transfer of cer¬ 
tain stock by deceased in Matter of Estate of Bliss 
Stebbins—Grace Cole Stebbins Executrix against 
Commissioner forwarded this date”, such telegram is 
a sufficient petition and in compliance with the stat¬ 
ute. 


i 




Point II. 


Such a telegram, even if incomplete, is sufficient to 
stop the running of the time for the appeal and can 
be amended not only before the 90 days expire, as was 
done in this case, but also can be amended after the 
expiration of the 90 days. 

i 

Point III. 


Where the board has a lock box and a petition! is 
airmailed duly stamped prior to the start of two mail 
planes, both scheduled to reach Washington on the 
morning of the 90th day, and there is no evidence that 
they did not so arrive and the petition placed in said 
lock box, the presumption is that the petition did so 
arrive and was so delivered. Any presumption of the 
correctness of the board’s records to the contrary is 
overcome where the board’s records, by its own rec¬ 
ord, are shown to be erroneous. 


Point IV. 

i 

W’here the board has a lock box and a petition its 
airmailed prior to the start of two mail planes, both 
scheduled to reach Washington on the morning of the 
90th day, evidence that the first plane was delayed 
by weather conditions, being an act of God, but the 
mail arrived in Washington at 3:45 P. M. and was in 
the board’s box at approximately 5:00 P. M. at a time 
the board customarily sends for its mail, should have 
been admitted, and on the admission of such evidence 
the board should have held that the petition, which 
the board changed to an amended petition following 
the telegram, was timely received by the board, es¬ 
pecially as the only evidence that the respondent of¬ 
fered as to when the petition was received was a 
docket entry, being the 19th, which the board’s re¬ 
ceipt contradicted. 
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Point V. 

The statute allows the taxpayer 90 full days of 
twenty-four hours each, within which to file his peti¬ 
tion and no rule of the board can lessen the time. 

ARGUMENT. 

POINT I. 

Where a taxpayer on receipt of a deficiency letter 
from the Commissioner personally or by attorney tele¬ 
graphs the board within 90 days that “petition re¬ 
questing determination of status of transfer of cer¬ 
tain stock by deceased in Matter of Estate of Bliss 
Stebbins—Grace Cole Stebbins Executrix against 
Commissioner forwarded this date”, such telegram is 
a sufficient petition and in compliance with the statute. 

POINT II. 

Such a telegram, even if incomplete, is sufficient to 
stop the running of the time for the appeal and can 
be amended not only before the 90 days expire, as 
was done in this case, but also can be amended after 
the expiration of the 90 days. 

It seems clear that the telegram is a sufficient peti¬ 
tion under the liberal decisions of this Court, the latest 

being Wyant v. Crittenden, 71 App. 1). C.; 68 W. 

L. R.;11.‘> F (2d) 170, where the Court held 

the allegations to be sufficient to be amendable 
and stated: “The allegations were not made with 
technical nicety but they set forth the essential ele¬ 
ments of a valid claim.'’ 
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The plaintiff did not allege ownership of the prop- 
ortv at the time of the foreclosure nor of the claims ;be- 
ing sought to be enforced. 

Telegrams are never written as fullv or as cl earl v 

' * I * 

as letters, but the telegram involved here states that 
a determination is requested and indicates that the 
petitioner was seeking the determination of a specific 
estate tax against an estate, which could only be for 
one specific year and gave all the information neces¬ 
sary except the amount of the tax. There would bejno 
difficulty for the respondent to instantly locate the 
case in his files from the information given and the peti¬ 
tion could easily be amended bv giving the amount! of 
the tax. The stress laid on the omission of the symbols 
or initials is without merit, as they are simply for the 
convenience of the respondent in locating the file, j 

j 

When the telegram was received, the board and the 
respondent each knew within one or two days what the 
date of the letter was. The statute does not require 

i 

the petition to state the date of the letter and the 
amount of the tax. Under the weight of authority, 
such tax acts are reasonably and liberally construed! in 

- * i 

favor of the taxpayer. 


In Alexander v. Cosden Uipe Line To., 290 U. S. 484, 
78 L. ed. 453, the Court said: j 

“Although imposing a tax, they are to be con¬ 
strued reasonably and the intent and purpose jof 
each is to be ascertained by examining all of its 
provisions.” (All italics in this brief are slip- 
plied.) | 
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In Farmers Loan & Trust Co. v. State of Minnesota, 
280 F. S. 204: 78 L. ed. 871, the Court said: 

“Taxation is an intensely practical matter and 
laws in respect of it should be construed and 
applied with a view of avoiding , so far as possible, 
unjust and oppressive consequences." 

This Court liberally construes appeals statutes, as 

it reeentlv stated: “In deference to our invariable 
* 

desire to do whatever we can within the limits of our 
judicial power to preserve rather than deny a review.” 

(Joerns v. Irvin, 71 App. ...; 68 AV. L. R. ...; _F 

(2d) ...). 

This Court recently applied a liberal construction 
to the statute allowing' an appeal to the District Board 
of Tax Apeals (Sherwood v. 1). C., 71 App. D. C. ... ; 
OS W. L. R. 889; 113 F (2d) 162) and stated: 

“Generally speaking, administrative procedure 
is and should be simple, less formal and less tech¬ 
nical than judicial procedure.” 

Applying these rules to the telegram in the instant 
case, the telegram is clearly a sufficient petition and 
was amendable; the board permits accountants who 
are not lawyers to practice before the board, thus 
evidencing that a petition drawn by laymen without 
technical niceties is sufficient. It does not matter what 
the petitioner called the telegram—whether a petition 
or a telegram—petitioner's intentions were that she 
was seeking to comply with the statute to preserve 
her right to have the appeal heard by the board. 


In Acker v. Herfurth, 71 App. D. C. ...; 68 W. L. R. 
194: 110 F (2d) 241, where the defendant filed a mo- 
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tion, calling it a motion to strike, which sought to have 
stricken all the counts of a declaration and the lower 
court granted the motion and entered orders striking 
the various counts, this Court held that it was rqally 
a motion and order requiring the plaintiff to make 
an election and this Court stated: 

* * * “In this view, we think the motion in legal 
effect, if not in language, was one to require! the 
plaintiff to elect upon which count he would stand. 


* #1 # J J 


* * " “It is the substance, not the merely!lin¬ 
guistic form of the motion and the order which 
determines their nature and legal effect.” j 


The board cited the Statler case, 27 BTA 345, as one 
representative of where they held a telegram was 
sufficient petition. The board held that the telegram 
was “an incomplete petition” and could be amended 
after the 90 days. By comparing the telegram in that 
case and the telegram in the instant case, it is made 
clear that the telegram in the instant case under jthe 
board’s ruling is a sufficient petition. The Statler tele¬ 
gram is as follows: 

“WISH TO APPEAL AGAINST ASSESS¬ 
MENT SIXTY DAY LETTER COMMISSION¬ 
ER DATED JULY TWENTY FIRST SYMBOLS 
ITEAJ COP SEVENTEEN THREE SIXTY 
FIVE YEARS NINETEEN TWENTY SEVEN 
AND EIGHT AMOUNT CLAIMED TWENTY 
THOUSAND EIGHT THIRTY THREE SIX¬ 
TEEN CENTS AGREE CORRECT BUT CLAIM 
NO RIGHT PENALTIES TEN THOUSAND 
FOUR HUNDRED SIXTEEN FIFTY EIGHT 
CENTS. APPEAL MADE ON GROUNDS DE¬ 
FICIENCY NOT DTE TO ANY FRAUD OR IN¬ 
TENT ON MY PART TO EVADE PROPER IN¬ 
COME TAX.” 








12 


Tlie board based its decision on the Rosenberg case, 
32 BTA G18, where the telegram was held not sufficient 
but that would seem to be obiter diction because it was 
a fact and the board held that the party who sent the 
telegram was neither the taxpayer nor the taxpayer’s 
attorney but was a transferee and as such had no 
right to appeal under the statute. 

In the Krueger Broughton Lumber Co. case, 18 
BTA 1270, there was simply a letter sent in, (we have 
not been able to find a copy of it) which letter the 
board held was an insufficient petition but further held 
that it could be amended. 

in the Peruna Company case, 11 BTA 1180, the board 
held that the telegram or letter was insufficient but 
that it was amendable. The board in its opinion in 
the instant case quotes from the Powers case, 20 BTA 
753 to the effect that the statute must be strictly con- 
strued, which is contrary to the decisions of the Su¬ 
preme Court and of this Court above. Yet in the 
Powers case the board permitted an insufficient peti¬ 
tion to be amended. 

As laymen (accountants) are permitted to file peti¬ 
tions for taxpayers, it would seem that the construc¬ 
tion which the clerk of the board put on the telegram 
when he received it and liled it as a petition and then 
he or some member of the board the next day changed 
the mailed petition to an amended petition is persua¬ 
sive that the telegram was a good petition and cer¬ 
tainly sufficient to be amended either before or after 
the end of the 90 days. 
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POINT III. 

i 

Where the board has a lock box and a petition is 
airmailed duly stamped prior to the start of two mail 
planes, both scheduled to reach Washington on the 
morning of the 90th day, and there is no evidence that 
they did not so arrive and the petition placed in said 
lock box, the presumption is that the petition did so 
arrive and was so delivered. Any presumption of the 
correctness of the board’s records to the contrary is 
overcome where the board’s records, by its own rec¬ 
ord, are shown to be erroneous. 

i 

i 

The law is stated in 21 R. C. L. 764 as follows: j 

“It is now the generally recognized rule that 
proof of the mailing of a letter, postal card or 
other communication properly addressed to i the 
place of residence of the addressee or to the place 
at which he usually receives his mail and other¬ 
wise conforming to the postal laws and regulations 
concerning postage raises the presumption of the 
due delivery and receipt thereof. (Note, Linden- 
berger v. Beall, 6 Wheat. 104, a U. S. (L. ed.) 216; 
Rosenthal v. Walker, 111 U. S. 185, 4 S. Ct. 332^ 28 
U. S. (L. ed.) 395; Kimberly v. Arms, 129 Ui S. 
512, 9 S. Ct. 355, 32 U. S. (L. ed.) 764; IlenderSon 
v. Carbondale Coal, etc., Co., 140 U. S. 25,11 S. Ct. 
691, 35 U. S. (L. ed.) 332; Scliutz v. Jordan, 141 
U. S. 213,11 S. Ct. 906, 35 U. S. (L. ed.) 705; Dun¬ 
lop v. United States, 165 U. S. 486, 17 S. Ct. 375, 
41 II. S. (L. ed.) 799; Davidson Steamship Co, v. 
United States, 205 U. S. 187, 27 S. Ct. 480, '51 
U. S. (L. ed.) 764, affirming 142 Fed. 315, 73!C. 
C. A. 425.)” i 

I 

The presumption, which there is no evidence to re¬ 
fute, that the petition and fee were deposited in the 
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lock box of the Board on the 18th is conclusive and the 
board by engaging a lock box made the Post Office De¬ 
partment its agent on the receipt of the letter at Wash¬ 
ington. 

The board, having made the post office its agent and 
engaged a box, cannot now escape responsibility be¬ 
cause ot the negligence or delay of its agents in taking 
the letter out of the box and carrying it to its office. 

The office of the Solicitor of the Post Office Depart¬ 
ment informs us and give us permission to state that 
while it has never made anv formal rulings and there 
are no decisions of which it knows, yet it is the opinion 
of the office that where a person has a lock box and a 
letter is so placed therein by the Post Office Depart¬ 
ment, the letter is then delivered regardless of when 
the recipient takes it out of the lock box. Further, that 
after a letter is so deposited in the lock box, the Post 
Master could not withdraw it and return it to the sender 
at the latter's request as the Post Master could do 
before it was put in the box. 

The Post Office Department’s agency for the peti¬ 
tioner ended when the letter was put in the lock box 
of the respondent. Then and thereafter the Post 
Office Department was the agent of the board. 

In Rosenthal v. Walker, above, the Supreme Court 
held that the presumption is that the letter was re¬ 
ceived by the addressee and the Court stated: 

“The rule is well settled that if a letter properly 
directed is proved to have been either put into the 
postoffice or delivered to the postman, it is pre- 
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sumed, from the known course of business in the 
postoffice department, that it reached its destina¬ 
tion at the regular time, and was received by the 
person to whom it was addressed. Saunderson v. 
Judge, 2 H. Rl. 509; Woodcock v. Houldsworth, 
16 M. & W., 124; Dunlop v. Higgins, 1 H. L. Cjas. 
381; Callan v. Gaylord, 3 Watts, 321; Starr: v. 
Torry, 2 Zab. 190; Tanner v. Hughes, 53 Pa. iSt. 
2S9; Howard v. Daly, 61 X. Y. 362; Huntley; v. 
Whittier, 105 Mass. 392.” 

i 

i 

In the case of Henderson v. Uarbondale Coal & Coke 
Co., above, the Supreme Court said later: 

“In the case of United States v. Babcock, 3 Dill. 
571, 573, in which the question was elaborately 
discussed by counsel, Judge Dillon stated the law 
in these words: ‘Upon the subject of the admis¬ 
sibility of letters, by one person addressed to an¬ 
other by name, at his known post-office addrejss, 
prepaid, and actually deposited in the post-office, 
we concur, both of us, in the conclusion, adopting 
the language of Chief Justice Bigelow in Comi v. 
Jeffries, 7 Allen, 563, that this “is evidence tend¬ 
ing to show that such letters reached their des¬ 
tination, and were received by the persons to 
whom they were addressed." ' This is not a con¬ 
clusive presumption, and it does not even create 
a legal presumption, that such letters were actu¬ 
ally received; it is evidence tending, if credited by 
the jury, to show the receipt of such letters,—Ja 
fact,’ says Agnew, J. (Tanner v. Hughes, 53 Pa. 
290), ‘in connection with other circumstances, j to 
be referred to the jury under appropriate instruc¬ 
tions, as its value will depend upon the circum¬ 
stances of the particular case.’ See also Rosen¬ 
thal v. Walker, 111 U. S. 1S5 (28:395). This pre¬ 
sumption, which is not a presumption of law, but 
one of fact, is based on the proposition that the 
postoffice is a public agency charged with the duty 
of transmitting letters; and on the assumption 
that what ordinarily results from the transmission 
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of a letter through the postoffice probably resulted 
in the given case. It is a probability resting on 
the custom of business and the presumption that 
the officers of the postal system discharged their 
duty.*' 


In 10 R. C. L. 869 it is stated, where there are two 
opposing presumptions that “their strength should be 
measured and the weaker should be deemed to be over¬ 
come by the stronger,** citing three cases, one of which 
is Sibley v. Sibley, 70 S. E. 615; 88 S. C. 184. An¬ 
other is State v. Walsh, 02 Conn. 2(50; 25 Atl. 1 at 4, 
where the Court said; 

“It was strenuously urged in the argument that 
it must be presumed that the doings of the moder¬ 
ators were regular and legal till the contrary ap¬ 
pears. We have said that there can be no such 
presumption when it appears that they did not 
conform to the law. All facts essential to their 
jurisdiction to reject ballots must appear affirma¬ 
tively. The Court will presume none and supply 
no omissions by intendment. But suppose there 
is such a presumption. Then it is met and enutral- 
ized by another, viz., the presumption that every 
voter has conformed to the law and done no act 
which should deprive him of his vote. These two 
presumptions are incompatible; both cannot stand. 
It is more charitable to suppose that the modera¬ 
tors have made a mistake, than that the voters 
have done some act by which they have incurred 
the penalty of temporary disfranchisement. We 
think the presumption in favor of the voters must 
prevail.*’ 


The third case is Wiggins v. Gillette, 93 Ga. 20; 
19 S. E. 86 at 87, where the Court said: 

“Although the law makes it the duty of the 
Clerk to record in suitable books all papers and 
proceedings in cases disposed of by the Superior 
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Court and although there is a presumption that 
this officer has discharged his duty, we think this 
presumption is overcome in the present case; by 
another and stronger one, to-wit, that the Supe¬ 
rior Court had before it the necessary proceedings 
to authorize the verdict and judgment in question. 
This latter presumption, it will be observed} is 
aided, if not made absolutely conclusive, by the 
above mentioned entry upon the dockets and ipin- 
utes of the Court. Certainly in the light of these 
entries it would be going too far to conclude there 
was no declaration in attachment simply because 
neither such a declaration nor a record of it could 
be found in the Clerk’s office. Measuring one pre¬ 
sumption against the other, we think it far more 
likely that the papers were misplaced and that 
the cleric failed to perform his duty in respect\ to 
record ivy them than that the judge would have 
allowed a verdict and judgment without the neces¬ 
sary pleadings upon which to base the same.” I 


In the instant case petitioner contends that there 
is no presumption in favor of the correctness of tjhe 
board’s record, as in this case the record is shot 
through with mistakes, which mistakes are apparent 
on the face of the record and are clearly proved. The 
statute does not require that the petition be in the 
offices of the board or that it be on the board’s docket 
or stamped, “Filed.” It simply says, “The taxpayer 
may file a petition with the board.” When the petition 
is in the lock box of the board, it is clearly filed with 
the board and is under its control and could be left 
by it in the lock box two or three days or its mail could 
be taken out every ten minutes during the 24 hours. 
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POINT IV 

Where the board has a lock box and a petition is air¬ 
mailed prior to the start of two mail planes, both sched¬ 
uled to reach Washington on the morning of the 90th 
day, evidence that the first plane was delayed by 
weather conditions, being an act of God, but the mail 
arrived in Washington at 3:15 P. M. and w as in the 
board's box at approximately 5:00 P. M. at a time the 
board customarily sends for its mail, should have been 
admitted, and on the admission of such evidence the 
board should have held that the petition, which the 
board changed to an amended petition following the 
telegram, was timely received by the board, especially 
as the only evidence that the respondent offered as to 
when the petition was received was a docket entry, 
being the 19th, which the board’s receipt contradicted. 

POINT V. 

The statute allows the taxpayer 90 full days of 
twenty-four hours each, within which to file his peti¬ 
tion and no rule of the board can lessen the time. 

In Bank v. Burkhardt, 100 U. S. 086, 689; 25 L. ed. 
766, the Court said: 

“For most purposes the law regards the entire 
day as an indivisible unit.'’ 

There are exceptions as to mortgages, judgments 
which become liens the minute they are filed and acts 
of Congress which become effective the minute the 
President signs them. 
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The board’s Rule 1 is as follows: 

| 

“Business Hours. i 

Rule 1. The office of the board at Washington, 
D. C. will be open each business dav from 9 o’clock 
A. M. to 4:30 o’clock P. M.” 

“Rule 61.—Computation of Time—Sundays and 
Holidays. 

Whenever these rules prescribe a time for the 
performance of any act, Sundays and legal holi¬ 
days in the District of Columbia shall count jjust 
as any other days, except that when the time pre¬ 
scribed for the performance of an act expires on 
a Sunday or a legal holiday in the District of 
Columbia, such time shall extend to and include 
the next succeeding day that is not a Sunday or 
such a legal holiday: Provided, That when ithe 
time for performing any act is prescribed by 
statute nothing in these rules shall be deemccj to 
be a limitation or extension of the statutory tune 
period. •••” j 

Rule 61 clearly indicates that the board did not 
intend to, nor did it attempt to, limit the time of the 
filing of the petition to the 4:30 P. M. closing timei of 
the main office. 

In Barron Estate v. Commissioner, 93 F(2d) 751 at 
753 (CCA-9) the Court, after quoting the above rule, 
stated: j 

“Nothing in Section 907(a) supra nor in the 
rules of practice and procedure prescribed there¬ 
under authorizes the board to vary or amend fhe 
statute conferring jurisdiction upon the board to 
hear and determine taxpayers’ petitions.” 

In the Barron case a telegram arrived in Washing¬ 
ton at 9:00 P. M. the 90th day and had this instrgc- 







lion on it: “Phone and deliver wire to Mr. Eugene 
Black, 5206 Colorado Avenue, Northwest, Washington, 
1). (\ report delivery.” 

Mr. Black was the chairman of the board, but the 
telegraph company, the agent of the taxpayer, failed 
to comply with the taxpayer's instructions to deliver 
the telegram. It simply phoned it to Mr. Black and 
asked him if they could send him a copy that night or 
send him a copy to his office next morning. He told 
them to send it to his office the next day (the hist day). 
The Court held that neither Mr. Black nor the board 
could extend or limit the time within which the peti¬ 
tion must be liled, either individually, as a board or by 
rules, and the telegram was not received by the board 
in time. 


In Washington-Southern Navigation Co. v. Balti¬ 
more & Philadelphia Steamboat Co., 263 T\ S. 629, 68 
L. ed. 480, the Court said: 

“But no rule of court can enlarge or restrict 
jurisdiction. Nor can a rule abrogate or modify 
the substantive law. This is true, whether the 
court to which the rules apply be one of law, of 
equity or of admiralty. It is true of rules of prac¬ 
tice prescribed by this court for inferior tribunals, 
as it is of those rules which lower courts make for 
their own guidance under authoritv conferred.” 

In Covey v. Williamson, ct a!., 52 App. D. C. 289, the 
Court said: 

“True, both the municipal court, and this court 
are authorized to make rules relating to practice, 
but they must not hr in conflict with an// statute. 
This is elementary.” 7 R. C. L. sec. 51, p. 1024. 
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A rule inconsistent with a statute lias no forpe. 
Alaska, etc. Assn. v. Pillsburv, 301 U. S. 174; 81 L. pd. 
988. j 


In Virginia Owens, etc. v. Coleman, 164 Va. 230; 178 
S. E. 90S, the Court quoted with approval from C. j J. 
907 as follows: > 


“The jurisdiction of a court as conferred by 
the Constitution or statute cannot be enlarged or 
diminished by a rule of the court.*’ j 


If it is contended that Rule 1 prevents the filing of 
an appeal after 4:00 P. M., then the rule is void undjer 
the above decisions, but the Court will note that tbe 
rule does not specifically say how early or how late 
the board will do business or receive the petition, lit 
simply says that the office of the board will be open 
“each business day” for certain hours. It does n|ot 
say it will do business only during those hours, though 
the title is “Business Hours.” 


Petitioner believes that Sherwood Bros. v. D. C. 
above is controlling in favor of the petitioner in this 
case, as there the last day for an appeal to the District 
Board was Sunday and the board’s office closed at 1:00 
P.M. Saturday, V/> hours before the petition was mail¬ 
ed in Baltimore at 2:30 P. M. the same afternoon. The 
petition was received by the board Monday morning. 
The board dismissed the appeal but this Court revers¬ 
ed the board’s decision. The Court distinguished 
Walker v. Hazen, 07 App. I). C. 188, 90 F(2d) 50j2, 
which was an exception to a condemnation verdict, 
and held there must be strict construction, which |is 
contrary to the federal rule. j 

j 

i 

i 
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If the petition mailed in the Sherwood case after 
1:00 P. M. Saturday when the board’s office was not to 
be open again before the expiration of the 90 days was 
a sufficient filing, then certainly it was a sufficient filing 
when the petition was put in the lock box in the instant 
case liv 5:15 lb M., the 18th. 


Prior to and at the time, the statute here involved 
was enacted, fixing the 90 days as a limit, the Supreme 
Court had construed the word “day” to l>e an indivisi¬ 
ble 24 hours or unit in Bank v. Burkhardt above and 
such construction of the word “day” was read into the 
statute by Congress and is obligatory on the courts. 
l\ S. v. Ilermanos, *209 U. S. .*>.*18; 5*2 L. ed. 821; Bard- 
well v. Petty, 52 App. D. C. .*110, 286 Fed. 772 and cases 
cited; Bank v. Lucas, 59 App. D. C. 317: 41 F(2d) 111; 
Norfolk, etc. Co. v. O. D. Baggage Co., 99 Va. Ill; 37 
S. E. 784. 


The board lias previously held that a taxpayer is 
entitled to every minute of the 90 days, for it said in 
United States Telephone Co., 1 BTA 450, 452: 

“Since the filing must take place within 60 days, 
it must be before the lust instant of the sixtieth• 
day expires. If the appeal is filed with the Board 
before midnight at the end of the sixtieth day 
after the notice is mailed, it is timely: if not, the 
right granted by the statute is lost and the appeal 
must be dismissed.” 


Orne v. Barstow, 175 Mass. 193 (1900) opinion by 
Mr. Justice Holmes, was a petition to enforce a me¬ 
chanic's lien. The petition had been dismissed below 
on the ground that it had not been filed in time. The 
document was endorsed filed on February 14, 1S98 at 
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8 A. M., which was not within the 30 days allowed for 
filing to perfect a lien. The evidence produced showed 
that the hours of the registry on Saturdays were from 
8 A. M. to 1 P. M. On Saturday, February 12, which 
was within the 30 days, between half past one and 2 
P. M., the petitioner's attorney, having obtained en¬ 
trance to the office after it was closed, tendered ljiis 
statement and the fee to the register, who was thelre 
but refused to receive it. By the register's suggestion, 
the attorney thereupon put the statement and fee into 
an envelope which the register gave him, was escorted 
to the door by a clerk, and after the door was closed, 
pushed the envelope under the door. He was watched 
through a glass panel by the clerk, and the fair infer¬ 
ence is that the clerk took the envelope, which was <j>n 
the register's desk on Monday morning. The lower 
court ruled not only that the certificate of the register 
as to the time of filing was conclusive, hut also that 
what was done by the attornev did not amount to a 
filing, and the case went up on exceptions. On page 
19G the Court states: I 

“We are of the opinion that, on the facts prov¬ 
ed, the statement was filed on Saturday afternooji. 
We shall go no further in our decision than this 
case requires. We shall not undertake to decide 
whether the register had a right, under Pub. Stk 
C. 24, Sec. 12 to close his office as early as he did, 
so far as to exonerate himself from liabilitv had 

•/ i 

someone come to the office and found it empty. But 
he was there. With his knowledge and assent the 
instrument was left within the enclosure of thje 
office or its approach for the purpose of being re¬ 
corded. It was taken into his custody by hip 
servants or agents. lie undertook to refuse legeft 
effect to the deposit, it is true, but in our opinion, 
that was beyond his power. It was the petitioner’s 
right, if they found the register in his office on a 
weekday and during daylight, to insist on theijr 
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statement being tiled forthwith, and it is no answer 
to say that the register might have been absent 
without liability under the law. As the petitioners 
did all that they could do, or were bound to do, 
the register's conduct did not affect their rights.’* 

In Zimmerman vs. Cowan, lb? III. 631, at 637, the 
Court decided that a day is 24 hours, and the right to 
file within 30 days cannot lie limited to 6 P.M. on the 
thirtieth day. 

In Frost & Adams v. Saltonstall, 129 Fed. 4S1, 482, 
the tenth day was improperly observed as Bunker 
Hill holiday, and the Collector's office was closed. The 
Treasury Department ruled that a notice filed the next 
day was one day too late, attempting to apply a techni¬ 
cality in interpretation. The Federal Court ruled that 
in spite of the fact that the office of the Collector of 
Customs was improperly closed on the tenth day 
through a misapprehension as to its being a holiday, 
that the importer should not suffer. 

The position taken bv the Commissioner is that Con¬ 
gress has placed a ninety day limit, which must be con¬ 
strued not generously, but on the narrowest possible 
technical determination. 

In Edwards v. Grand, 121 Cal. 254, 257; 53 Pae. 796, 
797, the Court said that office hours “are established 
for the purpose of defining a duty of the officer, and 
for the convenience of the public, and are not to he con¬ 
strued as limit iny the time within which individuals 
may avail themselves of rights elsewhere conferred by 
statute.** 
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The following eases hold obviously that a 4 ‘day” 
means 24 hours as a measure of time: 

I 

I 

Casner vs. Hoskins, 128 Pac. 841; Carter vs. Henry, 
39 South 690 and 6 Ann. Cas. 715; Hyde vs. White,: 24 
Texas 137; Brown vs. Buzen, 24 Indiana 194-195; Pul¬ 
ler vs. Schrocder, 31 X. Y. 109; Edmondson vs. Wragg, 
104 Pa. St. 500, 502; Maxwell vs. Jacksonville Loaii & 
Improvement Co., 34 South. 255-265. 

i 

. ; 

Herman v. Comstock, etc. Co., 9 Mont. 250; 23 Pile. 
472, held that the filing of papers after the usual office 
hours does not invalidate the attachment. The paper 
was filed at 10:30 P. M. and the statute does not defi¬ 
nitely state that the office is required to be open during 
office hours. This case followed and approved Bajnk 
v. Burkhardt above and quoted the definitions of Black- 
stone and Co. Litt. See Lapevrs v. United States, 17 
Wall. 198; 21 L. ed. 607; Louisville v. Portsmouth Sav¬ 
ings Bank, 104 U. S. 472; 26 L. ed. 775. j 

I 

Chambers v. Lucas, 59 App. D. C. 327; 41 F(2d) 299 
is in no way applicable as the letter was dated Novem¬ 
ber 10,1928 and the 60th day was Sunday, January 8th, 
Monday, the 9th, was not a holiday and the petition 
seems not to have been mailed but to have been handed 
in to the board at 9:10 A. M. on Tuesday, the 10th. j 

i 

In Lewis-Hall Iron Works v. Blair, 57 App. D. 0. 
364; 23 F(2d) 972, the special delivery boy, who was 
the agent of the taxpayer and not of the board, at 
7:10 P. M. when the board’s office was closed, placed 
the letter containing the petition in the mail box or 
upon the office floor. In this case it is seen that tile 
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special delivery boy was not the agent of the board nor 
was the petition placed in a lock box, which was the 
agent of the board, nor was it delivered to any specific 
officer or employee of the board. This case held that 
the payment of the fee is not jurisdictional and could 
be paid after the petition was filed. 


If payment of the fee is not jurisdictional, then put¬ 
ting the petition into the hands of any specific officer 
of the board is not jurisdictional but only “incidental 
and procedural.” The case also held that the Court 
takes judicial notice of the board’s rules. The case is 
contrary to later decisions of this Court and decisions 
of the Supreme Court cited above in that it held that 
there must he strict construction against the taxpayer. 


In this case the Court stated: 

“It is also stipulated that it has lx?en the cus¬ 
tom of the Board that if such petitions accom¬ 
panied by the filing fee should be delivered to a 
member of the Board, or an employee of the 
Board, after office hours and before midnight, they 
should be marked filed as of the date on which 
they were thus delivered or deposited.” 


In the Barron Estate case, 34 BTA 1256, which was 
affirmed in 93 F(2d) 751 above, five members of tbe 
board dissented, holding that the Lewis-Hall Iron case 
did not decide that the “petition must be filed with a 
proper person in the offices of the board” and one 
member held that if the petition was filed with the 
proper officer, he need not be in the board's office. 

Possibly because of the Lewis-Hall case and the 
other decisions above, the board obtained a lock box 
where it would receive petitions any moment of the day 



or night that they arrived and were put in the lock 
box, a very wise procedure as a day is not divisible 
under this statute. 

i 

i 

i 

Congress, knowing the construction put on the wortl 
“day” assumed that the board would provide mea^s 
to receive a petition that arrived at the last minute cjf 
the 90th day so as to protect the rights of the taxpay¬ 
er. This the board seems to have done by renting the 
lock box, though we do not know just how it determines 
when a letter is put in the lock box but by keeping the 
envelope and getting the mailing date, they can teljl, 
when a case is close, just when the petition should ha\je 
arrived. 

i 

i 

The board releases most of its employees and stops 
most of its business at 4:30 P. M. but many others aife 
kept at work later, one of whom goes regularly to tile 
sub-station for the mail on what is known as the 5:00 

P. M. delivery from the main office to the sub-station.j 

i 

i 

i 

In Lamson v. Anderson, 40 App. D. C. 39, the la^t 
day for filing a bill of exceptions had been extended to 
September 1st, which was Sunday, and Monday being 
Labor Day, another extension was granted on Tues¬ 
day, September 3rd. This Court, citing Street y. 
United States, 133 U. S. 299; 33 L. cd. 631, 634, held 
that the extension was in time. 

I 

; 

The Poyner case, (81 F. (2d) 521) did not distinguish 
between a dolav due to an Act of God, as in the instant 

. i 

case, and a delay due to the negligence of the Post Of¬ 
fice Department as in the Poyner case. 
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Conclusion. 

The ruling of the board seems hard and harsh, strict 
and arbitrary and contrary to all principles of liberali¬ 
ty and fairness to which this Court has held a taxpayer 
is entitled. This is a matter of some moment to the 
petitioner, as the tax deficiency involved amounts to 
$7,139.24, and this lady is entitled to and should be 
granted a hearing by the board. 

Accordingly, the three orders of the board should be 
reversed, with an opinion holding that not only was 
the telegram a sufficient petition which could be amend¬ 
ed, but also that the document in the record (R2) en¬ 
dorsed “Amended Petition Appeal Filed 4-17-39 ,J was 
timely filed, and with instructions directing the board 
to give the petitioner a hearing on the amended peti¬ 
tion. 

August 15, 1940. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 
GEOFFREY CREYKE, JR., 
FRANK M. CHAPIN, 
Attorneys for Petitioner. 


John W. Prunty, 
Of Counsel. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7651 

Estate of Bliss Stebbins, Deceased, Grace Stebbins, 

Executrix, petitioner 

v. j 

Guy T. Helvering, Commissioner of Internal 
Revenue, respondent j 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

i 

The only previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 6-9), Which 
is unreported. 

jurisdiction 

This appeal involves estate taxes in the amount of 
$6,200 (R. 2), and is taken from an order of the United 
States Board of Tax Appeals dismissing the case for 
lack of jurisdiction, entered on October 3, 1939 (R. 9). 
The petitioner’s motion to reopen was denied March 
5, 1940. (R. 14.) The case is brought to this Court 


i 
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by a petition for review filed March 11, 1940 (R. 15- 
16), pursuant to the provisions of Sections 1141-1142 
of the Internal Revenue Code. 

QUESTIONS PRESENTED 

1. Whether the petition was filed with the Board 
of Tax Appeals within the statutory period. 

2. Whether a telegram, merely advising that a peti¬ 
tion was being forwarded by mail, could be treated as a 
petition. 

STATUTE INVOLVED 

Revenue Act of 1934, c. 277, 48 Stat. 680: 

Sec. 272. Procedure in general.— (a) Peti¬ 
tion to Board of Tax Appeals .—If in the case of 
any taxpayer, the Commissioner determines that 
there is a deficiency in respect of the tax imposed 
by this title, the Commissioner is authorized to 
send notice of such deficiency to the taxpayer by 
registered mail. Within 90 days after such no¬ 
tice is mailed (not counting Sunday or a legal 
holiday in the District of Columbia as the nine¬ 
tieth day), the taxpayer may file a petition with 
the Board of Tax Appeals for a redetermination 
of the deficiency. No assessment of a deficiency 
in respect of the tax imposed by this title and 
no distraint or proceeding in court for its col¬ 
lection shall be made, begun, or prosecuted until 
such notice has been mailed to the taxpayer, nor 
until the expiration of such 90-day period, nor, 
if a petition has been filed with the Board, until 
the decision of the Board has become 
final. * * * 

***** 
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(c) Failure to File Petition .—If the taxpayer 
does not file a petition with the Board within the 
time prescribed in subsection (a) of this section, 
the deficiency, notice of which has been mailed 
to the taxpayer, shall be assessed, and shall be 
paid upon notice and demand from the collector. 
(U. S. C., Title 26, Sec. 272.) 

* * * * s * 

i 

STATEMENT 

I 

The notice of deficiency was mailed by the respondent 
on January 18, 1939. On April 17, 1939, counsel for 
the petitioner sent, and the Board received, a telegram 
reading as follows (R. 7) : 

Petition requesting determination of status of 
transfer of certain stock by deceased in matter 
of estate of Bliss St ebbing Grace Cole Stebbins 
executrix^ against Commissioner forwarded this 
date. 

This telegram was stamped with the number 98097 
and entries were made on the Board’s docket indicating 
that the telegram was entered as a petition bearing 
that docket number. On the same date, April 1|7, the- 
Clerk of the Board issued a receipt stating that the 
Board had received and filed “Petition for redetermi¬ 
nation” and acknowledging remittance to cover filing 
fee. (R. 7.) j 

On April 17, 1939, counsel for petitioner mailed by 
air mail from Miami, Florida, a formal petition in the 
usual form. This was mailed at such time that finder 
usual mail schedules it should have arrived in Wash- 

i 

ington, D. C., at 4:00 a. m. on April 18. It was received 
by the Board on April 19, marked “Amended Petition” 



4 


by the Clerk’s office and numbered docket 98097. April 
19, 1939, was the ninety-first day after the date of the 
mailing of the deficiency notice. The Board dismissed 
the petition as untimely. (R. 9.) 

A letter from the Post Office Department, attached 
to a subsequent motion to reopen the case, showed 
(R. 13) that the air mail plane on which the petition 
was sent from Miami on April 17, 1939, was stopped at 
Charleston, South Carolina, on account of weather con¬ 
ditions, being an act of God, but that the letter with the 
petition arrived in Washington at 3:45 p. m., April 
18th (the ninetieth day) and that the same was in the 
lock box of the Board within one and one-half hours 
after 3:45 p. m. on the 18th, it having gone from the 
main post office to the Ben Franklin Station on the 
delivery between four and five o ’clock. 

The Board denied the motion (R. 15), and the tax¬ 
payer appealed. 

SUMMARY OF ARGUMENT 

I 

A petition is filed with the Board of Tax Appeals 
only when properly deposited in the office of the Board. 
Before the Board of Tax Appeals has jurisdiction to 
-entertain an appeal, the taxpayer’s petition must have 
been delivered to the proper officer at the office of the 
Board at Washington, D. C., within 90 days from the 
mailing of the deficiency notice. This requirement can¬ 
not be modified by the Board or by this Court, since the 
requirement is mandatory and jurisdictional—not 
merely incidental and procedural—and the statutory 
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requirements for jurisdiction must be observed. Since 
the instant petition was not filed as required by the 
statute, the Board was without jurisdiction to hear the 
case, and properly dismissed the petition. 

Even if it had been conclusively established that the 
petition had been placed in the lock box of the Board, 
the taxpayer would still have failed to meet the statu¬ 
tory requirement that the petition be filed with the 
Board within the 90 days. As pointed out above, a 
petition is filed only when properly deposited ih the 

i 

office of the Board. 

i 

i 

i 

11 j 

The telegram itself was not a petition. It did not 
request a redetermination of a deficiency in taxes, nor 
did it make any specific reference to a deficiency notice 
or to the year or amount of taxes involved. It simply 
stated that a petition was being forwarded by mail. 
In order to give effect to the congressional provision 
whereunder the taxpayer may seek a redetermination 
of the Commissioner’s finding before the Boar4, the 
taxpayer must in any event file something having the 
form and substance of a petition. 

i 

ARGUMENT 

i 

! 

i 

i 

A petition is filed with the Board of Tax Appeals only when 
properly deposited in the office of the Board 

i 

It is our position that Section 272 (a) of the Revenue 
Act of 1934, supra, and the word “file” as used therein, 
requires that before the Board of Tax Appeals has ju- 


i 

i 
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risdiction to entertain an appeal, the taxpayer’s petition 
must have been delivered to the proper officer at the 
office of the Board at Washington, D. C., within 90 days 
from the mailing of the deficiencv notice. This re- 
quirement cannot be modified bv the Board or bv this 
Court, since the requirement is mandatory and jurisdic¬ 
tional—not merely incidental and procedural—and the 
statutory requirements for jurisdiction must be ob¬ 
served. Since the instant petition was not filed as 
required by the statute, the Board was without juris¬ 
diction to hear the case, and properly dismissed the 
petition. We submit that the authorities stated here¬ 
after clearly substantiate this position. 

The statute provides that a taxpayer may file a peti¬ 
tion for the redetermination of a deficiency with the 
Board of Tax Appeals within 90 days after the notice 
of a deficiency has been sent by registered mail by the 
Commissioner. Section 272 (a), Revenue Act of 1934, 
supra. The Board ’s rules provide, as to business hours, 
that the office of the Board at Washington, D. C. r 
will be open each business day from 9:00 a. m. to 
4:30 o’clock p. m., and that petitions for redetermina¬ 
tion, either printed or typewritten, shall be filed in 
quadruplicate with the Board at Washington, D. C. 

As a background to all discussion, it must be remem¬ 
bered that the Board is a tribunal of limited jurisdic¬ 
tion and that whatever jurisdiction it may have is defi¬ 
nitely prescribed by the statute creating it and respon¬ 
sible for its continued existence. “Therefore, the 
Board is powerless to apply rules of law, although ap¬ 
plicable under other and different circumstances, which 



I 

would tend to enlarge the jurisdiction of the 
Board * * *.” Carnation Milk Products Co. v. 

Commissioner, 20 B. T. A. 627, 634. 

This Court has correctly ruled that the requirement 
that petitions for redeterminations be filed within a 
specified period after the mailing of the deficiency no¬ 
tice 4 'is statutory and jurisdictional and is not lherely 
procedural.”^ Lew is-Hall Iro n Works v . B1air,\23 F . 
(2dX-972^974, 57 App.D. C. 364, certiorari denied, 277 
U. S. 59 2. This view was adopted by the Board in the 
beginning and has been consistently followed. 

Because such is the nature of the proceedings for re¬ 
view of the Commissioner's determination bV the 

T 

Board, this Court stated in Chambers v. Lucas, 41 F. 
(2d) 299, 300, 59 App. D. C. 327, that they— | 

must be observed to the letter. The court or the 
Board is not permitted to modify the statute or 
rule even for equitable reasons. The provision 
of the statute here under consideration is in the 
nature of a limitation upon the right of the tax¬ 
payer to avail himself of the right of appeal, and 
there must be a strict compliance with its pro¬ 
visions, if the taxpayer desires to take advantage 
of the rights conferred. Florsheim Brothers 
Dry Goods Co. v. United States, 280 U. fit 453, 
50 S. Ct. 215, 74 L. Ed. 542; Lucas v. Pilliod 
Lumber Co. * * * 50 S. Ct. 297, 74 li. Ed. 
829. [Italics supplied.] 


It would seem, therefore, that the only proper subject 
of inquiry is whether the appeal was filed within the 
period required. That, in this ease, depends upojn the 
meaning of the word ‘‘file” as used in Section 272 (a) 
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of the Revenue Act of 1934. infra. This question has 
been answered by the Hoard in Saforsktj v. Commis¬ 
sioner, 1 B. T. A. 22, 23, as follows: 


* * an appeal is not filed with the Board 
until the petition thereon lias been delivered to 
some person authorized to receive it at the office 
of the Board in Washington, I). C. * * * 


This rule has been restated with approval and applied 
by this Court in Lctris-Jfall Iron Works v. Blair, 
supra. See also Connor v. Commissioner, 81 F. (2d) 
521 (C. C. A. 5th). 1 

In Laris-JIall Iron Works v. Blair, supra, this Court 
held that a petition for redetermination of a deficiency 
was not “filed" within 60 days where it was delivered 
to the office of the Board on the 60th dav, but after busi- 
ness hours as determined by the Board. There, the 
60th day for filing a petition with the Board (under 
the 1926 Act) expired on August 10, 1926, on which day 
the postman at 7:10 p. ni. placed the envelope contain¬ 
ing the petition and copies thereof, sent by the taxpayer, 
in the slot of the door whore mail addressed to the 
Board was usually delivered. It was found there tin* 
next morning and stamped “filed" as of that date, i. e., 


1 The generally accepted definition of "file,** as used both 
in statutes and ordinary usage, conforms to the interpreta¬ 
tion given bv the above-stated authorities; that is, the deliverv 
of the papers in question to the proper officer, and by him received 
to be kept on file. Cnited State* v. Hard;/. 74 F. (2d) 841 (C. C. 
A. 4th): In re (labelman, 10 F. (2d) 920, 020 (C. C. A. 2d), re¬ 
versed in part on other grounds, sab now. Latzlco v. Equitable 
Trust Co.. 275 V. S. 254: Laser Crain Co. v. Cnited States, 250 
Fed. S2o. S:»l (C. O. A. Sth): Emmons v. .1 larbcllte Blaster Co.. 
103 Fed. 181,183 (Xev.). 


on August 11, 1926. The Board’s office was closed 
prior to 7:10 p. m. on August 10, 1926, and remained 
closed the rest of that day. This Court ruled j that 
“file” meant delivery of the petition to the proper of¬ 
ficer, and affirmed the decision of the Board that the 
petition was not filed within the 60-day period required 
by Section 274 (a) of the Revenue Act of 1926. jThis 
Court stated (p. 974) : 


The Board of Tax Appeals is authorized to 
prescribe reasonable rules of procedure for Icon- 
ducting its business. Section 900, Revenue! Act 


of 1924 (26 USCA §§ 1211-1222; Compi St. 
§ 6371-5/6b). This court will take judicial 
notice of the Board’s rules when regularly pro¬ 
mulgated. Goldsmith v. Board of Tax Appeals, 
55 App. D. C. 229, 4 F. (2d) 422. Under thi^ au¬ 
thority the Board prescribed the following rule, 
to wit: “Rule 1. Business Hours. The office of 
the Board at Washington, D. C., will be open bach 
business day from 9 o’clock a. m. to 4: 30 o’clock 
p. m. ’ ’ In the present instance the Board’s office 
was closed, conformably with its rules, prior to 
7:10 p. m., when the postman placed the petition 
in the mail box or left it upon the office floor. 
Accordingly there was no one then at the office 
to receive the petition, nor was it received by any¬ 
one for the Board until the next dav. 

* 

The controlling question at present is whether 
this deposit of the petition constituted a filing of 
it within the law. This question must be| an¬ 
swered in the negative, for it is well established 
that in general a paper is not “filed,” within Con¬ 
templation of law, until it is delivered toi the 
proper officer to be filed by him. 
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It follows that the Board’s decision dismissing 
the petition was correct, for the requirement that 
such petitions shall be filed within 60 days after 
the mailing of notice of the deficiency, is statu¬ 
tory and jurisdictional and is not merely pro¬ 
cedural. Revenue Act of 1926, § 274 (a). The 
Board, therefore, was without jurisdiction to 
hear the petition. 

In Pot/nor v. Commissioner, supra, the deficiency 
notices were mailed on October 23,1934. Petitions for 
redetermination in response thereto were mailed, by 
registered air mail, in Texas on January 19,1935, to the 
Board of Tax Appeals in Washington, but were not re¬ 
ceived and filed with the Board until January 23, 1935, 
the 92d day after the deficiency notices had been mailed. 
The court denied the petitions to review the Board’s 
decision dismissing the taxpayers’ appeals, and the fact 
that the petitions had been mailed in such time that they 
ordinarilv would have been delivered to the Board on 
the 90th day under the scheduled mail service was held 
to be immaterial. The court stated (p. 522) : 

By explicit language of the statute the right 
conferred on the taxpayer to petition for a re¬ 
determination of a deficiency is subject to the 
condition that such petition be filed with the 
Board of Tax Appeals within the time pre¬ 
scribed: and, if the taxpayer does not file such 
petition with the Board of Tax Appeals within 
tiie time prescribed, that Board is required to as¬ 
ses* the deficiency, notice of which has been 
mailed to the taxpayer. Those provisions nega¬ 
tive the conclusion that the Board of Tax Appeals 
has the right or power to consider a petition for 
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a redetermination of a deficiency where! such 
petition is filed with it after the expiration of 
the prescribed period. Chambers v. Lucas, 59 
App. D. C. 327, 41 F. (2d) 299; Lewis-Hal\ Iron 
Works v. Blair, 57 App. D. C. 364, 23 F.j (2d) 
972. It well may be inferred that, in enlarging 
the time for filing petitions for redetermination 
of deficiencies, the lawmakers had in mind rea¬ 
sonably to be expected delays in the transmission 
of papers by mail or other methods of convey¬ 
ance. It seems that the petitioners made ho al¬ 
lowance for a failure of mail to move strictly ac¬ 
cording to schedule. A paper is filed when it is 
delivered to the proper official and by him re¬ 
ceived to be kept on file. Depositing a paper in 
the post office in time for it to reach the Boat’d of 
Tax Appeals in the usual Course of mail within 
the time allowed is not a filing of the paper with 
the Board. United States v. Lombardo, 241 
U. S. 73, 36 S. Ct. 508, 60 L. Ed. 897. The Board 
was without power to dispense on equitable 
grounds with the requirement of filing withip the 
time allowed. Yturbide’s Executors v. United 
States, 22 How. 290, 16 L. Ed. 342. See, also, 
Muckelroy v. Baldwin (C. C. A.) 70 F. (2d) 728. 
[Italics supplied.] j 

It is to be noted that the statute says that, within 
90 days after the deficiency notice is mailed, the tax¬ 
payer may file a petition with the Board of Tax Ap¬ 
peals. A definite choice of language is disclosed in 
this statute. It does not say the taxpayer may mail 
the petition but requires that he file it within the desig¬ 
nated time. Section 272 (c), supra, provides that if 
the taxpayer does not file a petition with the Board 
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It follows that the Board’s decision dismissing 
the petition was correct, for the requirement that 
such petitions shall be filed within 60 days after 
the mailing of notice of the deficiency, is statu¬ 
tory and jurisdictional and is not merely pro¬ 
cedural. Revenue Act of 1926. § 274 (a). The 
Board, therefore, was without jurisdiction to 
hear the petition. 

In Pot/nor v. Commissioner, supra, the deficiency 
notices were mailed on October 23,1934. Petitions for 
redetermination in response thereto were mailed, by 
registered air mail, in Texas on January 19,1935, to the 
Board of Tax Appeals in Washington, but were not re¬ 
ceived and filed with the Board until January 23, 1935, 
the 92d day after the deficiency notices had been mailed. 
The court denied the petitions to review the Board’s 
decision dismissing the taxpayers’ appeals, and the fact 
that the petitions had been mailed in such time that they 
ordinarily would have been delivered to the Board on 

the 90th dav under the scheduled mail service was held 
•/ 

to be immaterial. The court stated (p. 522): 

By explicit language of the statute the right 
conferred on the taxpayer to petition for a re¬ 
determination of a deficiency is subject to the 
condition that such petition be filed with the 
Board of Tax Apj>eals within the time pre¬ 
scribed : and, if the taxpayer does not file such 
petition with the Board of Tax Appeals within 
the time prescribed, that Board is required to as¬ 
sess the deficiency, notice of which has been 
mailed to the taxpayer. Those provisions nega¬ 
tive 1 the conclusion that the Board of Tax Appeals 
has the right or power to consider a petition for 



a redetermination of a deficiency where j such 
petition is filed with it after the expiratibn of 
the prescribed period. Chambers v. Lucas, 59 
App. D. C. 327, 41 F. (2d) 299; Lewis-Hall Iron 
Works v. Blair, 57 App. D. C. 364, 23 F.j(2d) 
972. It well may be inferred that, in enlarging 
the time for filing petitions for redetermin^tion 
of deficiencies, the lawmakers had in mind rea¬ 
sonably to be expected delays in the transmission 
of papers by mail or other methods of convey¬ 
ance. It seems that the petitioners made no al¬ 
lowance for a failure of mail to move strictly ac¬ 
cording to schedule. A paper is filed when it is 
delivered to the proper official and by hiffi re¬ 
ceived to be kept on file. Depositing a paper in 
the post office in time for it to reach the Board of 
Tax Appeals in the usual Course of mail within 
the time allowed is not a filing of the paper [with 
the Board. United States v. Lombardo,' 241 
U. S. 73, 36 S. Ct. 508, 60 L. Ed. 897. The Bbard 
was without power to dispense on equitable 
grounds with the requirement of filing within the 
time allowed. Yturbide’s Executors v. United, 
States, 22 How. 290, 16 L. Ed. 342. See, also, 
Muckelroy v. Baldwin (C. C. A.) 70 F. (2d) 728. 
[Italics supplied.] 

i 

It is to be noted that the statute says that, within 
90 days after the deficiency notice is mailed, the tax¬ 


payer may file a petition with the Board of Tax Ap¬ 
peals. A definite choice of language is disclosed in 
this statute. It does not say the taxpayer may rpail 
the petition but requires that he file it within the desig¬ 
nated time. Section 272 (c), supra, provides that if 
the taxpayer does not file a petition with the Bohrd 
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within the 90 days, the deficiency ‘‘shall be assessed. 7 ’ 
This is a legislative mandate, leaving no discretion to 
the Commissioner or to the Board. 

While it seems a hard rule, in cases such as the one 
here presented, to reject the petition where it is only 
one day late, it is obvious that there must be a definite 
dead line. Congress could have said that it would be 
sufficient if the taxpayer mailed the petition within 
90 days, but it very wisely refrained from having the 
time within which the Commissioner’s hands were tied 
to depend upon uncertainty necessarily attached to 
delivery of mails from all parts of this country. In 
fact, the legislative history 2 of the Revenue Act of 
1934, in which the time for filing the petition was ex¬ 
tended from 60 to 90 days, very definitely indicates 
that Congress wanted to give ample time and allow 
for delays in the transmission of petitions by mail. If 
any hardship is occasioned here, it is traceable to the 
unreasonable delay on the part of the taxpayer in mak¬ 
ing known her intentions. Where no action is taken 
throughout the entire 90-day period, the taxpayer is 
merely deprived of the statutory privilege of litigat- 

2 S. Hep. Xo. 558, 73d Cong., 2d Sess., pp. 42-43, provides: 

“The present law allows the taxpayer in case of a deficiency 
a period of 60 days within which to file an appeal with the 
United States Board of Tax Appeals. Experience has shown 
this is not sufficient time in case of involved assessments, or in 
case of taxpayers living at a great distance from Washington. 
In the House bill the period for filing appeals was increased to 
90 days. Your committee recommends the adoption of this sec¬ 
tion of the House bill with a slight change so that a legal holiday 
in the District of Columbia will not be counted as the ninetieth 
day.” 
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ing before paying the tax. The taxpayer can still pay 
the tax and resort to a suit for refund “in the old way.” 
Cf. In re Orr’s Estate, 100 F. (2d) 539, 541 (C. C.j A. 
2d), certiorari denied, 306 U. S. 664. j 

In a motion for rehearing (R. 9-10), the taxpayer 
asserted that the petition was placed in the lockbox 
assigned to the Board at the post office before the ex¬ 
piration of the 90th day. As pointed out by the Board 

i 

in denying the motion (R. 11), there was nothing! in 
the record to support the fact upon wdiich the motion 
depended. The taxpayer cannot rely upon a mere pre¬ 
sumption that the petition was delivered in accordance 
with the usual mail schedule. In fact, the letter offered 
by the taxpayer in support of the motion (R. 13) 
showed that the mail schedule on the day in question 
was actually disrupted on account of weather condi¬ 
tions. Moreover, the most that the letter showed was 
that the petition might have been placed in the lobk- 
box around 5:00 p. m. on the 90th day, which, being 
after office hours, would in any event be ineffectiye. 
However, even if it had been conclusively established 
that the petition had been placed in the lockbox of the 
Board, the taxpayer would still have failed to meet 
the statutory requirement that the petition be filed 
with the Board within the 90 days. As pointed out 
above, a petition is filed only when properly deposited 
in the office of the Board. 

In United States v. Lombardo, 241 U. S. 73, the Su¬ 
preme Court, determining the situs of a criminal act 
in testing the jurisdiction of the trial court, ruled that 
a federal statute which required the filing of certain 


i 


i 

j 

i 


i 


i 

i 
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papers with an administrative officer in Washington, 
D. C., was not satisfied by placing the papers in ques¬ 
tion in a United States post office. The Court ruled 
that filing meant delivery to the proper officer as stated 
above. 

II 

The telegram itself was not a petition 

It seems obvious that the telegram (R. 7), which was 
received by the Board within the 90-day period, did 
not even purport to be a petition. It did not request 
a redetermination of a deficiency in taxes, nor did it 
make any specific reference to a deficiency notice or to 
the year or amount of taxes involved. It simply stated 
that a petition was being forwarded by mail. 

Statler v. Commissioner, 27 B. T. A. 342, reflects the 
liberal policy of the Board in accepting petitions where 
there is a reasonable compliance. But there the tele¬ 
gram gave the date and the symbols of the deficiency 
notice, the amounts of the deficiencies and penalties 
and stated the grounds for appeal. However, in the 
more recent case of Rosenberg v. Commissioner, 32 
B. T. A. 618, the Board rejected the telegram as a peti¬ 
tion, although specific request was made in the telegram 
to treat it as a tentative petition and the symbols of 
the deficiency notice were given. 

In order to give effect to the congressional provision 
whereunder the taxpayer may seek a redetermination 
of the Commissioner’s finding before the Board, the 
taxpayer must in any event file something having the 
form and substance of a petition. Edward Barron 
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Estate Co. v. Commissioner, 93 F. (2d) 751 (C. Ci A. 
9th). The Board of Tax Appeals correctly refused to 
consider the brief telegram in this case as a petition 
for redetermination as required by the statute. 

The action of the clerk of the Board in entering;the 
telegram as a petition and issuing a receipt therefor 
as a petition could not cure its deficiencies. The clerk's 
duties are ministerial. It is not within the scope of his 
authority to determine the character or purpose: of 
papers tendered for filing. See United States v. Bell, 
127 Fed. 1002 (E. D. Pa.). 

The recent decisions of this Court, referred to in ithe 

i 

petitioner's brief, are not in point. In Shertvood Bros . 
v. District of Columbia, 113 F. (2d) 162 (App. D. C.) 
(Pet. Br. 10, 21, 22), the statute said that the taxpayer 
could within 90 days appeal from the tax. The 9pth 
day in that case was Sunday. An appeal was mailed 
on Saturday and delivered to the Board and filed on 
Monday. This Court said that the statute should; be 
construed in the light of the common law rule that 
where the last day falls on Sunday, it should be ex¬ 
cluded in computing the specified 90 days. This Court 
pointed out that most statutes expressly excluded Sun¬ 
days and holidays at the end of the period, and it is to 
be noted that the statute here involved falls in that 
category. Cases such as Acker v. Herfurth, Jr., Inc., 
110 F. (2d) 241 (App. D. C.) (Pet. Br. 10-11), and 
Wyant v. Crittenden, 113 F. (2d) 170 (App. D. 0.) 
(Pet. Br. 8), involve the classification and effect;of 
pleadings filed rather than the timeliness of the filing, 
which is the question here controlling. 
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CONCLUSION 

The decision of the Board of Tax Appeals is correct 
and should be affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 

J. Louis Monarch, 

Joseph M. Jones, 

- . Special Assistants to the Attorney General. 
September, 1940. 
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